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SUMMARY

Contrary to BOC arguments on reconsideration, the proposed mergers of SBe with

AT&T and Verizon with MCI are relevant to the scope of required unbundled access to ILEC

networks that is the subject of the instant proceeding. The proposed mergers would create

substantial new barriers to entry in the form of efficiencies and economies ofscale that competi-

tors could not duplicate, assuming even some of the overstated alieged benefits of the mergers

are correct. In light of the greater impairment created by the mergers, the Commission should

substantially expand the scope ofunbundling established in this proceeding.

Because of the merger agreements, AT&TISBC and Verizon/MCI are presently affiliated.

In light of this affiliation, the Commission must require that AT&T and MCl not be counted as

unaffiliated fiber-based collocators concerning SHC and Verizon, respectively, for purposes of

initial implementation of the FCC's new lJNE rules.

On reconsideration, the Commission must also provide for reclassification of wire centers

where the wire center thresholds are no longer met. Unfortunately, contrary to BOC conten-

tions, competition is unfortunately not necessarily always increasing. A decrease in fiber-based

collocators, for example, is most likely explained by diminished competitive opportunities. If

the Commission's wire center tests are accurate predictors ofwhere competition is possible, the

Commission must require reclassification of wire centers when circumstances change.

The Commission should rescind the EEL criteria. They were never necessary, and BOC

concem on reconsideration over the possibility of bypass of special access is now clearly unjusti-

fied in light ofthe mergers and BOC in-region market share. Since BOCs are the dominant in-

region long distance providers, and some are acquiring the IXCs that could allegedly bypass
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special access, BOCs' concerns on this issue should be accorded little weight. Also, EEL

criteria hann CLECs. They are obsolete in light ofVOIP, and, in fact, nonsensical in an IP

environment since the EEL criteria are designed to assure local service whereas the Commission

has decreed that VOIP is inherently interstate. If the Commission does not abolish the EEL

criteria it should at least establish a carve-out for local data service, based on CLEC self-

certification, in order to prevent the harm caused by the EEL criteria to CLECs.

The Commission should reject the BOCs' opposition to Petitioners' request that the

Commission modify and clarify in certain respects the methodology for counting business lines

in a wire center. The Commission's definition ofbusiness line erroneously uses voice grade

equivalents for DS 1 and DS3 u'NE loops. The Commission should prohibit ROes from indud-

ing residential UNE-L lines in business line counts and also require lLECs to employ a uniform

methodology for counting UNE-P business lines. BOCs should not be permitted to evade the

rule and inflate business line counts by including UNE-P and UNE-L lines provisioned to

residential subscribers.

The Commission should also clarify that the Triennial Review Remand Order and the

transition plan established therein does not abrogate existing interconnection agreements. Con-

trary to BOC contentions, Sierra-Mobile does not apply because the Commission did not purport

to abrogate private interconnection agreements. In fact, the Commission specifically held that

the Triennial Review Remand Order must be implemented through change-of-law provisions.

Even if the Triennial Review Remand Order were self-effectuating as the BOCs' assert, the

Commission should clarify that ILECs arc still obligated to provision adds, moves, and changes

iv
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- which includes new lines ..- to embedded customers pursuant to the transition provisions of the

Triennial Review Remand Order.

The Commission should also eliminate or modify the DS1 transport cap. At a minimum,

the 10 DS 1 transport cap should not apply where DS3s are available or when DS 1 transport is

used in an EEL combination. There is no basis for imposing the cap, especially in these in-

stances, since the Commission never held that CLECs are "non-impaired" without access above

10 DSls on transport routes where DS3 lJ"NEs are available.

Finally, the Commission should clarify that ILEC facilities at reverse collocations at

CLEC premises are dedicated transport, not entrance facilities. Contrary to Verizon's claim, this

would not eviscerate the non-impainnent finding with respect to entrance facilities.

v
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I. THE SBC/AT&T ANDVERlZON/MCI MERGERS REQUIRE A NEW
IMPAIRMENT ANALYSIS

The Petition pointed out that the proposed mergers of AT&T with SEC and MCI with

Verizon create alleged potential economies of scale vastly beyond those contemplated by the

Commission in its impairment analysis in the Triennial Review Remand Order. In their o1'p08i-

Hons to the Petition, BOCs either ignore the argument that the mergers are relevant to this

proceeding or claim that this argument should be addressed in the merger dockets,2

Contrary to BOC assertions, this proceeding is the proceeding in which the Commission

is considering when CLECs are impaired in their ability to provide competitive telecommunica-

tions services without access to UNEs. Therefore, the Commission may, and must, consider in

this proceeding the impact on CLEC impahment of SEC's and Verizon's claimed efficiencies

resulting from the proposed mergers.

An evaluation of the applicants' justifications for the mergers, namely increased efficien-

cies, if accurate, leads to a conclusion that CLECs will be relatively more impaired by the

proposed mergers than if they do not take place. SBC claims that its merger with AT&T will

save S15 billion dollars.3 It says that the merger involves the combination of"finns that are

recognized leaders in both enterprise and mass market services" and that the "combined com-

Section 1.429(g) of the Commission's rules to permit this Consolidated Reply to exceed ten pages. The
Consolidated reply is considerably shorter than the total pages that would be filed with the Commission if
Petitioners had chosen to file separate replies to each BOC opposition. Therefore, a waiver, to the extent
necessary, would promote efficient consideration by the Commission of reconsideration issues.

2 SBC Opposition at n.16.

3 Witte & Noguchi, at EOI (Feb. 1, 2005) ("Combining Operations should save the companies
more than $15 billion, as they merge networks and personnel"); SBC Press Release, http://sbc.merger
ncws.comimaterials/am.html.
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pany will be better able to offer a portfolio ofservices suitable for any customer,'.4 SBC asserts

that the "combined company's increased scale also affords it considerably increased latitude to

raise capital while maintaining any particular debt level."s The factors that the Commission

employed to assess impairment, including economies of scale,first~moveradvantages, absolute

cost advantages, and barriers within control of the ILEC, are exacerbated by the overwhelming

concentration of market power that will be wrought by these mergers. Thus, the unspoken (by

the BOes) flip side ofthe enormous savings and various efficiencies thatthese companies claim

the mergers will achieve is that CLECs will not have comparable economies and advantages and,

therefore, will be substantially more impaired by the mergers in their ability to provide competi-

tive telecommunications services.

Accordingly, the Commission on reconsideration should conclude that, at least with re-

speet to SBC and Verizon, that CLECs are potentially able to compete in far fewer wire centers

than the Commission established in the Triennial Review Remand Order.

II. TilE MERGER AGREEMENTS MAKE Al'&T AFI<~ILIATEDWITH SBe AND
Mel AFFILIATED WITH VERIZON I<~OR THE PURPOSES OF THE NEW
IMPAIRl'\1ENT TESTS

In their oppositions, BOCs contend that the proposed mergers are irrelevant to counting

fiber-based collocators because the existence of a fiber-based collocator demonstrates that

competition is possible from a wire center and a subsequent merger or acquisition of the fiber-

based collocator does not change the fact that competition has become possible from that wire

center.

4 Merger of SBC Communications, Inc. and AT&T Corp., Description of the Transaction, Public
Interest Showing, and Related Demonstrations, at 15 (filed Feb. 21, 2005) ("SBC Public Interest Show
ing").

SBC Public Interest Showing, at 33.
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Although BOCs' argument is invalid,<as discussed in the next section, it misses the point

concerning the impact of the proposed mergers on counting fiber-based coHocators. The merger

agreements make Mel with respect to Verizon and AT&T with respect to SBC presently affili-

ated. Because they are presently affiliated, the MCl and AT&T fiber-based collocations may

not be counted as unaffiliated fiber-based collocators under the Commission's new UNE rules.

There no question that there is a present affiliation. The agreements to merge make the

respective companies affiliated as a legal matter.6 And even if the agreements by themselves did

not make the prospective merger partners affiliated, the companies' behavior, particularly with

respect to regulatory proceedings, demonstrates the reality ofa present affiliation. Most oovi-

ously, AT&T and MCI submitted joint merger applications in which these companies effectively

repudiated all of their competitive advocacy over the last 20 years. Further, in the instant pro-

ceeding, AT&T and MCI did not file petitions for reconsideration and, unlike previous appeals,

in this appeal are declining to take the lead. Mel did not file in the proceeding concerning

special access pricing and AT&T filed only perfunctory comments. Mel withdrew its Petitions

for Emergency Declaratory Relief regarding UNEs in many states.7 IfAT&T and Mel were not

presently affiliated with their respective merger partners they would not now be making these

arguments or half-heartedly participating in this fashion.

----_.__.--_..._--
6 See, e.g., Wolfe Organization, Inc. v. Oles, 705 A.2d 40, 45 (1998) (a bona fide executory con

tract "vests equitable ownership of the property in the contract purchaser"); York Ruoing, Inc. v. Adcock,
634 A.2d 39 (1993).

7 See, e.g., MCI Letter to Honorable Jac1yn Brilling, Case No. 04-C-0314, Petition ofVerizon New
York for Consolidated Arbitration to Implement Changes in Unbundled Network Element Provisions in
Light of the Triennial Review Order, at I (March 10, 2005); James Laskey Letter to Ms. Kristi Izzo,
Docket No. T003090705, In the Matter of Implementation of the FCC's Triennial Review Order, at 1
(March 10, 2005).

4
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Accordingly, AT&Tispresently affiliated with sac and Mel is presently affiliated with

Verizon and the Commission should so determine for purposes ofcounting fiberMbased colloca-

tors under the new UNE tests. To the extent SBC and Verizon have counted their merger

partners as unaffiliated, the Commission should provide for rate true-ups insofar as SBC or

Venzon have denied any CLEC orders for UNEs because of it.

III. THE COMMISSION SHOULD REQUIRE RECI,ASSIFICATIONOF WIRE
CENTERS WIlERt~ I,INE COUNTS OR FIBER-BASED COLLOCATORS
CHANGE

BOCs contend that the Commission on reconsideration should not require or permit re-

classification of wire centers where business hne counts orthenumber offiberwoased collocators

drop. They contend that the tests established by the Commission were intended to address the

requirement of USTA II that UNE rules identify where competition is possible, not just where it

has already occurred. BOCS claim that drops in line counts or fiber-based collocators do not

show that competition is no longer possible from a wire center that has previously met the new

ONE tests. BOCs further claim that a drop in line counts is most likely to be attributable to

increased competition, not the reverse.

BOCs' contentions are erroneous for a number of reasons. The aocs' rosy assumption

that the potential for competition will always increase and never decline is false based on the

competitive industry experience over the last few years. There are fewer CLECs now than there

were in 2000. Further, competition can be "regulated away" as has been the case most obviously

5
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with UNE-P.8 Accordingly, a general assumption that once a wire center meets the new t.INE

tests competition will always he possible from that wire. center is unwarranted.

Moreover, the Honce competitive always competitive" view is not supported by the tests

adopted by the Commission. For example, the number of fiberMbased collocators may drop

because CLECs erred in the first place in assuming that competition was economically feasible

from a wire center. Many CLECs over the last five years have terminated fiber-based coHoca-

Hons, reflecting a decline in the possibility of competition, not the other way around. Similarly,

a drop in line counts is not related to the potential for facilities-based competition fTom a wire

center. Competition from non-facilities-based VOW providers, for example, could account for

line count drops but that would not directly reflect the potential for facilities-based competition

from that wire center.

Petitioners recognize that an impairment test will never measure the actuality of, or po-

tential for, competition with complete accuracy. However, for the reasons discussed above, there

is no basis for an approach that, going forward, can only reduce access to unbundled network

elements even when the Commission's criteria seeking to identify competitive environments are

no longer met. Assuming that the Commission's tests are predictors of where CLECs are not

impaired, the Commission must follow those criteria consistently on a going forward basis,

including where competitive thresholds are no longer met. On the present record, there is no

basis for the Commission to assume that the potential for competition remains ifits tests de-

signed to identify where competition is possible are no longer met. Significantly, there was no

explanation or justification in the Triennial Review Remand Order for the "once competitive,

8 Junk This, Telephony, May 23, 2005, p. 18, also available at http://J~l~honyonline.com
/magltelecom jUtlldimiex.html.
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always competitive" approach. It would be arbitrary and capricious for the Commission to retain

it.

Accordingly, on reconsideration, the Commission should provide that wire center classi-

fications shall change in either direction in accordance with the Comrnission's test as drcum-

stances change.

IV. THE COMMISSION SHOULIlABANDONEEL CRITERIA OR, AT A
MINIMUM, ESTABl,ISH A CARiVE..01JT FOR DATA SERVICES

A. EEL Crit¢riaShouJd be Rescinded

IfBOC concerns about the "evasion" of special access by IXCs ever had any substance,

they are invalid today. First, SBC and Verizon are acquiring the very IXCs that they thought

posed the greatest risk of substitution ofUNEs for special access. As affiliates ofBOCs, it is

very unlikely that AT&T or MCl would attempt to do so either in-region or otherwise. There-

fore, the mergers substantially attenuate BOC concerns, assuming they were otherwise valid.

Moreover, BOes have gained substantial in-region market shares for long distance service. This

also substantially reduces any concerns about evasion of special access in direct proportion to the

BOC's market share because there is no risk of "evasion" of the BOC's special access with

respect to its own long distance service. Overall, taking into account both the mergers and

Boes' market share, the risk of "evasion" of over priced special access is now reduced by over

50%, assuming any validity of the claims in general. Accordingly, contrary to BOC statements,

the current risk of evasion of special access, in contrast with five years ago, is greatly reduced

and should not be accorded substantial weight in assessing the need for continuation of the EEL

restrictions.

7
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On the other hand, the current EEL restrictions are very harmful to CLEes because they

do not very well accommodate data services. Although BOCs state that the current EEL restric-

tions focus on voice service, as if that were a justification for them, that is precisely the problem

with the Commission's Harchitectural safeguards." Those standards were designed to prevent

!XCs from using UNEs to provide voice service but they hinder CLEO;' ability to provide local

data services as wel1.

In particular, the EEL architecturalstandards are obsoletehecauseofVOIP. VOIP is a

data service, The cUrtenfEEL restrictions will preclude CLECs from full participation in the IP

revolution ifthey are saddled with these hureau:cratic restrictions (such as trunk ratios) imposed

due to BOC hysteria over IXC evasion ofspecial access even as the BOCs acquire the largest

IXCs, Further, the Commissionhascleclared VOIP to be an interstate service9 while the "archi-

tectural standards" require a network structure intended to assure that EELs are used for some

local voice service. Although EEL restrictions are, therefore, nonsensical in an IP environment,

BOCs will try to apply them there. The EEL restrictions also hinder CLECs' ability to provide

a host of other useful local data services that CLEes could provide but for the EEL restrictions.

While the Commission is ostensibly attempting to encourage the development ofbroadband

services, applying the EEL restrictions at this point to CLECs will have the opposite result and/or

simply foreclose CLEC participation in the broadband market. BOCs, ofcourse, would be the

first to complain about the Commission imposing network architecture requirements on them,

but they have no problem with imposing these artificial restrictions on CLECs, especially since

9 Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order ofthe Min
nesota Public Service Commission, WC Docket No. 03-211, Memorandum Opinion and Order, 19 FCC
Red 22404 (2004).

8
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they provide the added benefit to BOCs ofhiridering CLECparticipation in the IF-enabled

marketplace.

Moreover, the Commission's prohibition in the Triennial Review Remand Order on use

of UNEs exclusively for long distance service is very likely unlawful. In USTA 11, the Court

correctly found that UNEs may be used for any telecommunications service and that the statute

requires the Commission to subject all telecommunications services to an unbundling analysis. 10

However, in the Triennial Review Remand Order the Commission dispensed with any impair-

ment analysis for long distance service and simply prohibited use ofUNts exclusively for long

distance service based on a cost benefit analysis. \\-'hile USTA If states thatitexpected the

Commission to frnd that CLECs were notimpaired forlong distance service; this did not author-

ize the Commission to dispense with an impairment analysis entirely. In addition, although

USTA II approved the Commission's use of"at a minimum" in the context ofestablishing

broadband relief, in that case the Commission considered impairment in addition to its broad-

band goals. (Nor was the sweeping determination that long distance service is "sufficiently

competitive" granular as required under USTA 1.)

Significantly, none of the BOCs actually address the argument raised in the Petition,

namely that the Commission failed to conduct an impairment analysis. In effect, the Commis-

sion in the Triennial Review Remand Order has simply reestablished the previous and now

unlawful qualifying services standard by a new unlawful mean...,. Accordingly, apart from the

fact that there is no need for them, the EEL restrictions are also unlawful because the prohibition

on long distance service that the Commission uses to justify the restrictions is also unlawfuL

10 TRRO, ~ 31.

9
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On reconsideration, in light ofthe substantially attenuated BOC ~~needH for the restric-

tions, the hann to CLEes, and thel.lnlawfulness of thep'tohibition on use oflJN1J3s to provide

long distance service, the Commission should conclude that the hanns outweigh any possible

benefits and rescind the EEL restrictions. To the extent a prohibition on use of IJNEs exclu-

sive1y for long distance service is retained, the Commissionmay rely on its enforcement author-

ity as a sufficient safeguard against violations.

If the Commission erroneously retains the EEL restrictions, it should establish a carve-

out for local data services that would permit, as an alternative to existing restrictions, a CLEe to

obtain the EEL if it certifies that it will use the EEL in part to provide local data service. The

BOCs have not provided any arguments in opposition to this proposal that can be taken sen-

ousty. They contend that a carve..outwoi11drepudiatethe EEL standards, but that is not the case

because the carve-out would only be an alternative to current restrictions. Nor does it pose a

risk of substitution of UNEs for special access for provision of interexchange service because the

CLEC would be required to certify that it provides some local data service.

In reality, BOC opposition to a carve-out for provision ofloeal data service is an attempt

to prevent CLECs from participating in provision ofdata services where they are impaired

without access to UNEs. The Commission should reject BOC opposition out of hand and

establish that CLECs may obtain EELs as long as they certify that they will use the EEL in part

for provision of a local data service.

10
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V. THE COMMISSION SHOULD MODIFY AND CLARIFY IN CERTAIN
RESPECTS THE METHODOLOGY FOR COUNTING BUSINESS LINES IN A
WIRE CENTER

A. The Commission's Deimition of Business Line Erroneously Uses Voice Grade
Equivalents

In the Triennial Review Remand Order, the Commission required that for purposes of

counting business lines DS] andDS3 LINE loops would be counted based on voice grade

equivalents ("VGRs"), e.g. 24 lines for each DSI. The Petition explained that this was erroneous

because this approach would not accurately capture revenue opportunities associated with wire

centers because CLECs do not obtain revenues fbr high capacity UNE loops equivalent to VGEs.

Instead, CLECs use high capacity loops for provision ofseveral voice channels plus data service,

which produces far less revenue lhan the revenue that would be associated with the equivalent

number of voice channels.

In opposition, DOCs do not dispute that fewer revenue opportunities are associated with

high cap loops than what would be predicted based on VGRs. However, they contend that use of

VGEs to count high capacity UNE loops is irrelevant because business line density was merely a

proxy for revenue opportunities and that as long as the Commission uses a consistent methodol-

ogy for developing wire center thresholds and for applying them, i.e. counting business lines, it

doesn't matter ifVGEs misrepresent revenue opportunities. l1 According to Venzon, it is "plain

error for the Commission to use one line-counting methodology for setting the thresholds and

another for detennining whether those thresholds are satisfied."l2

11 Verizon at 35-36; SBC at 19-20.

12 Verizon at 35.

11
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In this connection, they contend that the data that the BOCs submitted based on which the

Commission adopted the wire center thresholds usedVGE5 to count high capacity UNE loops

and that, therefore, BOCs should use YVEs in applying those thresholds. Thus, SBC avers that

the information the Commission relied on when it e.<;tablished the business line thresholds

"[were} based on ARMIS 43w08 business lines, plus business UNE-P, plus UNEMIoops, with the

latter two components measured on a 64-kbps equivalent 'Oa518.,,13

Contrary to the BOCs assertions on reconsideration, the business Tine counts submitted

by them on which the Commission relied did not use YVEs to counfhigh capacity UNE loops.

Tellingly, in SBC's, Qwest's and Be1.lSouth's previous letters to the Commission, they openly

admit they did not use YGEsin counting UNE loops. In its February 18, 2004 letter to the

Commission that listed the business lines and fiber-based conoeators in SHe's wire centers, SBC

specifically states that "SHC's December 7 and December 10,2004 filings used different criteria

that did not account for voice grade equivalents for UNE lines (CFR § 515).,,14 Similarly, in a

letter BellSouth filed the very same day, BellSouth stated that "[w]hen the Commission re-

quested that BellSouth submit wire center data in December 2004, ...BellSouth did not use the

64 kbps-equivalent approach.,,15 Qwest also explained "The December data counted each t.JNE-

13 SBC at 20.

14 Letter from James C. Smith, Senior Vice President, SBC Services, Inc., to Jeffery J. Carlisle,
Chief, Wireline Competition Bureau. WC Docket No. 04~313, at n.2 (Feb. 18,2005).

15 Letter from Bennett L. Ross, General Counsel, Bel1South D.C., Inc.• to Jeffery J. Carlisle, Chief,
Wireline Competition Bureau, FCC, we Doc. No. 04~313, CC Doc. No. 01-338, at 1 (Feb. 18,2005); see
also Letter from Bennett L. Ross, General Counsel-D.C., BellSouth D.C., Inc., to Thomas avin, Chief
Wireline Competition Bureau, FCC, WC Docket No. 04-313, at 2 (June 3, 2005)(noting that "with the
exception ofBasic Rate and Primary Rate ISDN lines, the December 2004 wire center tiling did not count
retail or wholesale digital access lines on a per 64 kbps-equivalenl basis, as the Commission rules require.
For example a DS1 loop was counted in the original filing as one line when it should be counted as 24
lines under the Commission's rules.").
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loop as one business line,inc1udingDSls and .o83s.',16 Based onVenzon's December 7,2004

filing, it appears that Verizon did the same thing. 17

Accordingly, assuming thanhe HOCs are correct that the Commission must employ a

consistent methodology in establishingthresholds and applying them,18 the Commission must

rescind its rule requiringVGEs when counting high capacity loops. 19 Petitioners suggest that the

new rule count DSlloopsas one line sinceD81 is rapidly becoming the standard offering to

homes and businesses.

16 Letter from CronaIl O'Co
111l

el1, Yice President-F~(1eml~~gulatory, Qw~~t,to Marlene H. Dortch,
Secretary, FCC, WC Doc. No. 04,.313, CCDoc.No. 01~338, at 2 4 (Mar. 7, 2005).

l7 Letter from Edwin J.Shimizu, l?irector, Federal RegulatoryAffairs, Verizon, t~Marlene Dortch,
Secretary, FCC WC Doc. No. 04'-'313, CCDoc. No. 01~338, App.(Dec. 7, 2004) (information provided
does not suggest that UNE loops were counted on a VGE basis).

18 If the Commission permits BOCs to count lines in a manner different than how line counts were
submitted to the Commission during the course of this proceeding, then the Commission should require
BOCs to count Centrex lines in accordance with the line-to-trunk equivalency ratio already established by
the Commission. Access Charge Reform, Second Order on Reconsideration and Memorandum Opinion
and Order, CC Docket Nos. 96-262, 94-1,91-213, FCC 97-368, 31 (reI. October 9,1997). See 47
c.P.R. Sections. 69.153(e), 69.158. For all the reasons stated by the Commission in establishing this
ratio, including that Centrex and PBX service are functionally equivalent, and enable the customer to
concentrate usage from multiple lines to a few trunks, the one-to-rune line-to-trunk ratio established by
the Commission in the Access Charge Reform Order better reflects revenue opportunities than DOCs'
self-serving method ofcounting each subscriber station as one line.

19 Verizon also daims that because the business line count is taken from ARMIS data which is
based on the voice grade equivalent rule, there is no error in using the same rule for ONE loops. Verizon
at 35. Verizon misses the point because the business line thresholds the Commission established in the
TRRO only applied the VGE rule to ARMIS data and did not apply them to U1\>'E loops. Verizon and
SBC also attempt to diminish the need for reconsideration of this issue on the grounds that "any supposed
over-counting from the use of 64 kbps is immaterial" because the Commission's business line counts
ignore loops that entirely bypass the incumbents' network should be dismissed readily. Verizon at 37;
SBC at 22. The Commission has already taken this into account and has lowered the business line density
thresholds "to account for incumbent line loss due to facilities that bypass the incumbents loop network
altogether, including the loss from intennodal competition." TRRO, 104.
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B. TheCommissioD Should]")rohiIJitBOCs From~ncJudingUNE-Llines That
Are·Used to·Serve Residential Lines in Business Jdme COllnts

The Petition requested that theConnnission on reconsiderationdarifytnat business line

counts may not include residential customers served byCLECs via UNE-L. In their opposition,

Verizon, SBC, and BellSouth essentially confirm that in their initial implementation of the

Commission's new UNltrulesthey have counted residentiallJNE~L lines as business lines.2o

Boes also claim that they are unable to identify residentiallJNE-L customers because CLECs

do not currently report whetherUNn~L is being used to provision business or residential 8er

vices.21 Verizon similarly asserts that incumbents do not trackresidentialUNE-L lines and that

there is no meaningful way to obtain this data.22 Verizon andSBC further claim that it doesn't

matter that they count residentiallJ1'"TE-L lines as business lines because residentiall.j"NE~L

customers are not "competitively significant.,,23

Boes' statements in response to the Petition affirm that they have violated the Commis-

sian's rules by including residential lines in their business line counts. They have provided no

reason why this creates anything other than erroneous line counts and a false implementation of

the Commission's new UNE rules. Moreover, contrary to the BOCs' claims, many CLECs,

including TDS and Mpower, for example, use UNE-L to provision residential services. CLECs

providing service to residential customers could be disproportionately harmed by BOCs' error in

this regard because the wire centers from which they obtain liNEs to serve residential customers

20 Verizon at 37; SBC at 21; BellSouth at 10.

21 BellSouth at 10,

22 Verizon at 37.

23 SBC at 21; Verizon at 37.
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will be less available due to BOCs erroneously counting residential customers as business

customers.

In addition, pursuant to the both Bell Atlantic/GTE and SBC/Ameritechmerger condi-

tions, Verizon and SBC were both required to provide a discount on UNE loops that serve

residential customers.24 While SHe contends it implemented that discount by requiring CLECs

to track any loops they used to Serve residential customers,2S and tnatCLECs would have no

incentive to providethat informationnow,26 CLECs fhatserve residential customers would he

more than happy to provide this information to BOCs in order to assure a more accurate imple-

mentation ofthe Commission's rules. At a minimum, BOCs could ask CLECsto voluntarily

report residential UNE-L lines at1d then theBOC could at leasrexcludethoselines. Therefore,

ILECs are capable ofidentifyingresidentia.lUNE-L lines,

Accordingly, the Commission should clarify that lJ"NF-L used to provision residential

services should not be included in business line counts and direct ILECs to redefine wire centers

after excluding residential UNE-L.

24 GTE Corporation, Transferor, and Bell Atlantic Corporation, Transferee, for Consent to Transfer
Control ofDomestic and International Sections 214 and 310 Authorizations and Application to Transfer
Control ofa Submarine Cable Landing License, CC Docket 98-184, Memorandum Opinion and Order, 15
FCC Red 14032, FCC 00-221,' 307,309, Appendix D, 35 (2000); Applications ofAmeritech Corp.,
Transferor, and SEC Communications, Inc., Transferee, For Consent to Transfer Control ofCorporations
Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d) ofthe Communications Act
and Parts 5,22,24,25,63,90,95 and 101 ofthe Commission's Rules, CC Docket 98-141, Memorandum
Opinion and Order, 14 FCC Red 14712, FCC 99-279,~ 391, 393, Appendix C .45-46,' 51 (1999).

25 SBC at n.15.

26 SBC at n.15.
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C. The Commission Should Require fLEes to Employ a Uniform Methodology
for Determining UNE-P Business LinesZ7

.

The Commission's new ONE rules specify that business lines include business lines

served via UNE-P. Z8 The Petition pointedout that Qwe~t apparently used a scheme for separat-

ing residential from business UNE..P lines based on resldentlallbusiness ratios of white pages

listings and requested that the Commission establish a reasonable, consistent methodology of

counting business UNE-P lines. Absentthis, BOCs'countingofresidential UNE-P is ripe for

abuse, error, and self--'serving countingmclliodologies. SBC, BellSouth, and Verizon do not

respond to the Petition on this issue, confirmingthatthere is substantial cause for concern on

how BOes are counting businessUNE;"P lines. Qwest merelyrestates its methodology.z9

On reconsideration, the CommissJ.c)Jl should adopt a unifotm methodology that BOCs

must employ when counting Ul\TE-P business lines that is notbased on assumptions but rather is

based on actual counts of such lines. As noted in the petition, BOCs are otherwise likely to

seriously harm CLECs by counting the millions of residential UNE-P lines as business lines.

VI. THE COMMISSION SHOULD CLARIFY ASPECTS OF ITS TRANSITION
PLAN THAT ILEeS HAVE MISCONSTRUED

A. The Commission Must Clarify that the Transition Plan Does Not Preempt
Existing Contractual Arrangements

Verizon, SBC, and BellSouth argue and have unilaterally decided as a mattcr of se1f-

interest to proclaim that the Triennial Review Remand Order is "self-effectuating.,,3o As such,

these BOCs generally contend that the new FCC rules, unlike old ones, (1) automatically

27 Gillette Global Network, Inc. d/b/a Eureka Networks does not join in this argument.

28 Triennial Review Remand Order, ~ 105.

29 Qwest at 7-8.

30 Verizon at 6-10; SBC at 33-39; BellSouth at 27-32.
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superceded the tennsoftne parties' Agreements on March 11, 2005 and (2) do not even need to

be incorporated into the Agreement, now or ever - regardless of thechange-of-law terms of the

parties' current agreements. This interpretat10uis contrary to the ActandJhe Agreements, and is

stunningly inconsistent with tneBOCs' mantra Over the years that CLECs cannofobtain lINEs

pursuant to FCC rules until those rules are implemented in effective interconnection agreements.

For instance, in the past, Verizon has insisted that Congress intended interconnection

agreements, and not FCC regull:t~ions,tobe"the crucialimplernentation mechanIsm of the Act,"

explaining:

First and foremost ... Congress required carriers to rely initially on
private negotiations to establish their interconnection
agreements. '0' Con!'essprovided~i~centivefornegot~ationsby
freeing negotiflted agreements·fTorn the standards defined··in
section 251.31

As Verizon explained, Congress explicitly pennitted carriers to agree on terms thatexceeded,

fell short of, or differed from the requirements of the Act or FCC rules.32 Even though Verizon

does not make a regular habit ofdoing so, this ability to deviate from statutory duties underpins

what (prior to the Triennial Review Remand Order) had been the ILECs' overriding

interpretation ofllie Act - that because the Act "first and foremost" intended carriers "initially"

to rely on private negotiations,33 and because in such negotiations carriers could make tradeoffs

that might differ from parts of the FCC's rules, CLECs could not directly assert any rights under

31 Verizon North, Inc. v. Strand, No. 01-1013 (6th Cir. 2002), Brief ofVerizon North, Inc. at 9, 25
(June 20, 2001) ("Verizon Strand Brief').

32 47 U.S.c. § 252(a)(I) ("an incumbent local exchange carrier may negotiate and enter into a
binding agreement with the requesting teleconununications carrier or carriers without regard to the
standards set forth in subsections (b) and (c) of section 251 ").

33 Vemon Strand Brief at 9.
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the FCC rules themselves, butinstead were required to execute an interconnection agreement

before the BOCs would provide them withanyth~ng. In other words, because a CLEC could

agree to trade offits right to a UNE inexcharrgefor some other benefit, it would undennine such

negotiations for the CLEC later to claim that it could obtain the same UNE directly under "self-

effectuating" rules.34 Verizon'sandSBC's counsel in this proceedingput it this way:

Under the language and structure ofthe·1996 Act, the obligations
between fLEes and CLECs are governed in the firstinstartce by
their interconnection agreements. Indeed, absent suchan
agreement an ILEe has no obligation to make an.:vfacilities
available to the CLEC, much less on the terms andcondit!ons
[required by the FCC's Section 251 regulations].35

BOCs have routinely relied on this position to deny CUECsaccesslo LINEs until

interconnection agreements and/or amendments were executed and effective. When the

Commission established its initial list ofUNEs in 1996, and when it added to that list in 1999,

BOCs contended thatthese UNE rules were not self...eftectuaung,but must instead be

implemented in an agreement before they apply to a CLEC. Similarly, the Triennial Review

Order in 2003 clarified that CLECs are entitled to routine network modifications and

commingling, but Verizon has asserted the right to deny CLECs such access until they execute a

Triennial Review Order amendment. Only now, because the new rules in the Triennial Review

Remand Order largely benefit ILECs, BOCs conveniently have decided, in a complete about-

face, that those rules should be deemed to apply automatically without any need or role for

negotiation. The BOCs new position flies in the face of its past rationale: if Congress had

intended the Act to be implemented in that manner, it never would have needed to create the

34 See, e.g., Wisconsin Bell v. Bie, 340 F. 3d 441,444 (7th Cir. 2003).

35 SBC v. FCC, D.C. Cir. Docket No. 03-1147, Briefof SHC Conununications, Inc. at 15
(September 28,2004) (emphasis original).
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interconnection agreementprocess in the first place. Moreover, if Commission rules bound the

parties without everbeing incorporated into agreements, then the Commission would have had

no reason to expressly provide that the new rules adopted in the TriennialReview Order and

Triennial ReviewRernand Order would be implemented through thclntcrconnection agreement

change oflaw processes.36

The BOes' entanglement with its prior theories does not stop there. They ignore the

obvious corollary to its position that carriers may negOt!ateterms tbat are different from the Act

or the FCC rules including anychange"'of~laWtcf,tPs they wish. For example, carriers have been

free to agree to make their contracts immtinerrotnchan,ges 0 flaw duringthe course of their term

-' as many carriers aidat one time in 'rexas;forexampleY If Commission rules were deemed to

become effective automatically, without regard to the tenus of the existing agreement, these

previously negotiated change-of-lawterms would be rendered meaningless.

The BOCs have expressly argued in the past that regulators could not impose new rules

that would override a contract without regard to the tenns of the agreement. Verizon even argued

to the Ninth Circuit that "local carriers have the right to contract around [a federal] requirement,

and state commissions are bound to honor the terms ofthe parties' agreements. ,,38 Verizon

36 See, e.g., TRO, ~ 701 and TRRO at nnA08, 524, & 630

37 SBC and numerous CLECs signed interconnection agreements starting in 2000 that agreed that
the contracts would not be modified during their three-year term based upon changes to SBC's § 251
obligations. By contmst, the reason that many CLECs are now subject to the elimination of certain UNEs
and the price increases under the Commission's transition rules is not directly because the Commission
changed its rules, but only because their contracts with the BOCs can for prompt amendments to
implement changes of law. Had the parties instead executed contracts that were immune from changes of
law during the course of their tenn, the BOCs would have no right to impose the TRRO changes on the
CLECs until the existing agreements could be tenninated and replaced with new contracts.

38 Pacific Bell v. Pac-West Telecomm, Inc" Nos. 01 -I 71 61,01-17166,01 -17181 (9th Cir.) Brief of
Verizon California, Inc., 2002 WL 32096503 (March 15,2002) (emphasis added).
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added that this principle applied tochange-of-Iaw provisions of interconnection agreements, such

that some agreements may requireautomaticimplementatlonofnew FCC ruleswhile others may

prescribe some other result, and that a change in law "req'llireEs] acase4,y-case analysis of

whether contracts at issuecontainedchange-of-law ptovisions.'>39 The Ninth Circuit agreed with

Verizon, and found thatacross":the-board application ofnew state ruleswithout regard to the

change of law and other terms ofan agreement "effectively changes the terms of[the

agreements], and therefore contravenes the Act's mandate thatinterconnection agreements have

the binding force oflaw.,,4o

Since the primacy of interconnection agreements is based uponthe directions of

Congress, the Commission would similarly bepreduded by Section 252 from imposing "self-

effectuating" terms that would automatically override the parties' interconnection agreements

without regard for the tennsofsuchagreemellts. HuLeven assuming the Commission had the

authority to override interconnection agreements in a general rulemaking proceeding, which it

does not as explained below, the Commission has said clearly that it did not intend to override

contract terms or the Section 252 process. Instead, it specifically provided that the Triennial

Review Remand Order be implemented in accordance with the Section 252 negotiations process.

See Triennial Review Remand Order, 233. The Commission gave only one reason for

choosing a specific effective date (March 11, 2005): to avoid temporary and unnecessary

disruption that could have resulted for a few days as a result of the different schemes adopted by

39 Id.

40 Pacific Bell v. Pac-West Telecomm, Inc., 325 F.3d 1114, 1127(9th Cir. 2002) (citing 47 U.S.C. §
252(a)(1)).
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the Triennial Review Remand Order and the prior Interim Order.
4

! Other than that, the March

11 effective date should be accorded the same significance as the effective date ofprior FCC

orders, and not be misconceived as a cryptic and unprecedented mandate for an automatic

override of interconnection agreements.42

Thus, for the same reasons that the HOes have argued repeatedly for years, the Triennial

Review Order and Triennial Review Remand Order can only be implemented in accordance with

the change oflaw tenus of the parties' Agreements, which Verizon has explained "state

commissions are bound to honor.',41 To be clear, that fact wiU not change the ultimate outcome

that the § 251 UNEs eliminated by the Triennial Review Ordel4 and Triennial Review Remand

Order will be removed from interconnection agreements, whose tenus do require the

implementation of changes onaw. But the Agreements and the Act preclude these HOCs'

interpretation that the Triennial Review Remand Order is somehow "self-effectuating." Instead,

the Amendment that implements the Triennial Review Remand Order should become effective

---------_..__..

41 TRRO, 236. The Interim Order had established rules under which, if incorporated into the
parties' interconnection agreements, would have resulted in the brief imposition of certain transition terms
on March 15, 2005 that differed from those established by the TRRO. The FCC therefore explained that it
chose to make the TRRO effective on March 11, 2005 to avoid that specific scenario.

42 Verizon, SBC and BellSouth cite a string of cases supporting their position that the TRRO should
be interpreted as self-effectuating. Since these decisions attempt to interpret the TRRO, they are immate
rial here because the Commission can clarify what it meant and need not rely 00 the interpretation of its
own decision offered by other bodies.

043 Pacific Bell v. Pac-West Telecomm, Inc., Nos. 01-17161, 01-17166, 01-17181 (9th Cir.), Brief of
Verizon California, Inc., 2002 WL 32096503 (March 15,2002).

44 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Im
plementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996, Deployment of
Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98,
98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC
Rcd 16978 (2003), corrected by Errata, 18 FCC Red 19020 (2003) ("Triennial Review Order" or "TRO")
(subsequent history omitted).
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only upon execution, and it should provide the detailedtennsthat are necessary or warranted to

implement all of the Commission's new .rules.

1. The Commission Lacks Authority to Supersede Binding
Interconnection Agreements and Even if it bad the Authority, It
Never Exercised it.

Apart from the fact that interconneclionagreements need to be amended to the extent re-

quired by the change of law tenus of the agreements for the to go into effect under them, Veri-

zon and SBC erroneously contend that the Commission has the authority unrlerthe Mobile

Sierra doctrine to override the terms oftheseagreements,45 As disc~ssed in the Petition, the

Commission's authority under this doctrine only permits the Commission to override rates in

contracts that are "nled with.tlie FCC.,,46 Itdoesnotauthorizethe Commission to dictate which

services will or will not be offered undera contract, nor provide the Comrnissionlegal authority

to abrogate existing contractual prOVisions thatatetheprovince ofstate commissions charged

under the Act with the duty of approving such provisions.47 Thus, the Commission has no

authority in the Triennial Review Remand Order abrogate tenus in cxisting intcrconnection

agreements and it even recognizes this.48

However, even if the Commission did have such authority (which it doesn't), it never

explicitly exercised that authority nor stated that it was doing so in thc Triennial Review Remand

45 Verizon at 12-14; SBC at 39-42.

46 Cable & Wireless, P.L.C v. FCC, 166 F.3d 1224,1231-1232 (D.C. Cir. 1999).

47 See lctter from Christopher J. Wright, Counsel for Z-Tel, to Marlene H. Dortch, Secretary, FCC,
CC Doc. 01-338, at 5-9, (Jan. 30,2003).

48 IDB Mobile Communications, Inc. v. COMSAT Corporation, File No. E-97-48, 16 FCC Red
11474, FCC 01-173, n.50 (May 22, 2001) (noting that "the Sierra-Mobile analysis does not apply to
interconnection agreements reached pursuant to sections 251 and 252 of the Act, because the Act itself
provides the standard of review of such agreements. See 47 U.S.c. § 252(e)(2)").
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Order.49 The lvfoaile-Siertadoctrine requires this. Indeed, it holds that where an agency has the

power to abrogateprivateagreerllents the agency may only do so if it makes an express and

unequivocal findingin an order that contractual arrangements are bcingabrog~ted and that doing

so is in the public interestSO Absentsuch specificity, itcannot be assumedpreswnptively that

the Commission has exercised such authority byd6ing its job and tenQe~gd~¢isions that are in

the public interest Ifthat were the case and based on thel30Cs'atguments,every Commission

decision could potentially bedeemedtoabrogatepriiv~tec6nt.racts,which()fcou.rseis not the

case.

For the foregoing reasons, the Commission should clarify that it did not attempt to

supercede binding interconlleytion·· agreements in the Triennial Review Remand Order as of

March 11, 2004.51

B. TheCotnnlissionSllOultl.<2Illrify That Truc"Ups Do Not Apply Except Where
Parties Have SpecificaUyAddressed True-Up In Their Existing Change Of
Law Provisions.

SBC contends that the rate increases adopted in the Triennial Review Remand Order

trump interconnection agreements or any other alternative arrangements. 52 It claims that if the

49 Rather, it emphasized in paragraph 233 of the TRRO that it expected "incumbent LECs and com
peting carriers will implement the Commission's fmdings as directed by section 252 of the Act" and that
"carriers must implement changes to their intercOIUlection agreements consistent with our conclusions in
this Order." TRRO, 233. It further noted that "parties to the negotiating process will not unreasonably
delay the implementation of conclusions adopted in this Order" and asked state commissions to "monitor
this area closely to ensure that parties do not engage in unnecessary delay." TRRO, 233.

so See Texaco/nc. v.l?ERC, 148 F.3d 1091,1097 (D.C. Cir. 1998); Western Union Tel. Co. v. FCC,
815 F.2d 1495,1501,1501-02 (D.C. Cir. 1987).

51 Verizon and SBC argue that under Callery, the Commission can undo what is wrongfully done by
virtue of its order or otherwise implement judicial reversals. Verizon at 11; SBe at 40 Although Callery
may stand for this proposition, it docs not provide the Commission with separate and independent
authority that is unrelated to the Sierra-Mobile doctrine to abrogate contracts. Therefore, Callery is
inapplicable here.
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parties are unable to reach agreement,the Hdefault" rules established in the 'Triennial Review

Remand Order apply automatically, including the increased transitional rates the Commission

established i11 the order.53

Contrary to SBC'sclaims, the Commission doys l10thavethe authority to impose a

generally~applicaDleprovision for true-up either forthe lJNEs impacted by the Triennial Review

Order or Triennia/Review Remand Order that may deviate from the contractlialprovisions for

true-up that already exist in a CLEC'sinterconnection agreement with an II-Re. As explained

above, the Triennial Review Remand Order can only be implemented in the interconnection

agreements in accordance with their existing change oflaw terms. Iftho$eten:I1s call for true-up

upon a change oflaw, as some agreements do, then true-up will occur in accordance with the

Triennial Review RemandOrdereYenWithouttheinclusiono¥troe.-up language in the new

Amendment.54 But whet~thee:xistihgagreements instead provide tor changes of law to be

implemented in new amendments, which would become effective upon execution, then ILECs

cannot travel back in time to redraft the rules of the contract that apply to this round of the

change in law, regardless of the FCC's reference to true-up in the Triennial Review Remand

52 SBC at 46.

53 SEC at 46.

54 In the TRRO, the Commission explained that high-capacity loops, dedicated transport, and L1\'E
P arrangements "no longer subject to unbundling shall be subject to true-up to the applicable transition
rate upon the amendment of the relevant interconnection agreements, including any applicable law
changes." TRRO, nn. 408, 524, 630 The relevant interconnection agreements in this context are the
agreements that specifically allow for true-ups. Notably, true-up provisions in interconnection agree
ments are risky for both parties (rates may go up or down and one party has to pay). Because the parties
to these agreements enter into contracts with their end user customers that nonnally reflect fixed rate
structures, the costs of retroactive true-ups therefore fall directly on the party that has to pay and cannot
be passed along to the customers on a retroactive basis. For this reason, parties to interconnection
agreements may seek certainty (rather than gamble) and mutually agree that retroactive true-ups are not
available under the agreements. As to these agreements, the TRRO's true-up determinations should not
apply to them.
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Order. That is because the parties have already detennined, as a matter of contract, how changes

in law are to be implemented. Tfthe Commission were to impose true*up in such a situation, it

would upset the contractualrelationship on which parties have relied and whichthe Commission

had previously approved - a contractual relationship that Verizon has elsewheredaimed that

"state comrnissions are bound10 honor.,,55

It is Petitioners' positionthalcertain contracts do notperrnitautomatic implementation of

rate increases, but instead would have rate increases take effect ifandwhenthey are embodied in

an amendment to the agreement. ButSBC wouldcitc.vent and make a mockery oEtnat

limitation if it could then upon execution imposetrue",up;atttie",upwouldessentially be the same

result as automatic implementation. If a contract bai'sautqmatic implementation and makes no

reference to true*up, itclearly bars retroactive true-up as well. For these reasons, the

Commission should make clear that the true-ups ordered in the Triennial Review Remand Order

only apply where parties have expressly allowed for true-up in their existing interconnection

agreements.

C. The Commission Should Clarify that the Transition Plan Allows CLECs to
Continue Serving Existing Customers56

Verizon, SBC and Bel1Soufu contend that CLECs are not allowed to add new lines for

existing customers or obtain de-listed UNEs when existing/embedded customers move to

different locations.57 Their position, however, is entirely inconsistent with the plain meaning of

the Triennial Review Remand Order. As discussed above, implementation ofthe Triennial

55 Pacific Bell v. Pac-West Telecomm, Inc., Nos. 01-17161, 01-17166, 01-17181 (9th Cir.) Brief of
Verizon California, Inc., 2002 WL 32096503 (March 15, 2002) (emphasis added).

56 Gillette Global Network, Inc. d/b/a Eureka Networks does not join in this argument.

57 Verizon at 14-16; SHe at 42-44; BellSouth 29-32.
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Review Remand Order requires that interconnection agreements be amended; i.e., the Triennial

Review Remand Order is not self-effectuating as they assert. However, even if it were, ILECs are

still obligated to provision adds, moves, and changes58 - which includes new lines - to

embedded customers pursuant to the transition provisions ofthat order.

As to high capacity loops and dedicated transport, the Triennial Review Remand Order

requires that, at a minimum, prOfvlSl0n m()ve:s. adds and changes associated with a

CLEC's embedded customers until the interconnection agreement between ILEe and the CLEC

is amended. Paragraph 233 ofthe Triennial Review Remand Order demonstrates this and

explains that the Commission expected that changes of substantive law would be administered

pursuant to the § 252 process, under state supervision. Tellingly, if the Commission did not mean

this, it certainly never would have stated that high-capacity loops and dedicated transport

facilities "no longer subject to unbundling shall be subject to true-up to the applicable transition

rate upon the amendment of the relevant interconnection agreements, including any applicable

law changes.,,59

With respect to embedded UNE-P customers, the Triennial Review Remand Order is

unequivoca1. In paragraph 199 of the order, the FCC explains that,

Finally, we adopt a transition plan that requires competitive LEes to submit
orders to convert their UNE-P customers to alternative arrangements within
twelve months of the effective date of this order. This transition period shall apply
only to the emhedded customer base, and does not permit competitive LEes to
add new customers using unbundled access to local circuit switching. During the
twelve-month transition period, which does not supersede any alternative

58 A move order is submitted by a CLEC to an ILEC when an existing CLEC customer moves to a
new address. An add order is submitted when an existing customer seeks to add an additional line to his
service. A change order is submitted when an existing customer seeks to add or delete a feature, such a
three-way calling.

59 TRRO, nnA08 & 524.
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arrangements thatcarriers voluntarily have n~gotiated()nacommercialbasis,
competitiv:LECs will continue to have access to UNE-P priced at TELRIC plus
one dollar until the incumbent LEC successfully migrates those UNE-Pcustomers
to the competitive LECs' switches otto alternative access arrangements
negotiated by the. carri~rs.60

In addition, FCC Rules 51.J19(d)(2)(i) and (iii), read together, provide that during the transition

period, an ILEC must unbundle local switching so that CLECs may serve their embedded base of

end-user customers. These rules specify that:

(i) An incumbent LEe is notrequired to provide access to localcircuitswitching
on an unbundled basis to requesting telecomrtmnications carriers for the purpose
of serving end-user customers using DSO capacity loops.

* * * * *
(iii) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-monthperiod
from the effective date of the Trienni?l Review Remand Order, an incumbent
LEC shall provide access to local circuit switching onan unbundled basis for a
requestingcarrier to<serve its embedded base of end-user customers.fil

Although some other provisions ofthe1rtetrniiilReviewRernanaOhler d:id feference UNE-P

arrangements rather than lJN'E-P customers, the provisions cited above are the ones most directly

addressing the transition terms, and make clear that the Commission never limited the embedded

base transition period to include only existing lines and UNE-P arrangements.

Grasping for straws, these BOCs argue that the "embedded base of end user customers"

in Rule 51.319(d)(2)(iii) really means the embedded base of lines. This interpretation not only

ignores the plain words used by the Commission, but also its stated intent. The Commission

60 TRRO, ~ 199.

61 47 C.F.R. § 51.319(d)(2)(i) & (iii).
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wanted to ensure that the transition period will not serve as a means for an ILEC to frustrate a

CLEC's ability to serve its embedded customers.62

A number of state commissions have construed the Triennial Review Remand Order in

this manner which is the most logical and reasonable interpretation Forthese reasons, the

Commission should on reconsideration clarify that CLECs may add new lines for existing

customers or obtain de-listed UNEs when existing/embedded customers move to different

locations.

VII. THE COMMISSION SHOULD ELIMINATE OR MODIFY THE 10 DS1
TRANSPORT CAP

A. The 10 DSl Transport Cap Should Be Eliminated

The Triennial Review Renu;,md to adequately support the 10 DS1 transport cap

on routes were there is no impairment for DS3 transport. The Commission did not consider

additional costs for collocation, conversions, multiplexing and many other deployment and

administrative costs. Nor did it consider the administrative delays associated with having to

62 See TRRO, 226 n.626 (noting that the transition plan be implemented in a manner that avoids
hannful disruption in the telecommunications markets).

63 See, e.g., Cbeyond Communications, et al. v. Illinois Bell Tel. Co., consolidated, Doc. Nos. 05
0154,05-0156,05-0174, Order, at 16-17, 20, 23 (Ill. C.C. June 2, 2005) available at
hltp://ewcb.icc.statc.il.usJe-docket; Petition afPennsylvania Carriers' Coalition for an Emergency Order
Mandating a Standstill ofOrdering and Provision Arrangements, P-00052158, Emergency Order, at 6
(Pa. P.V.C., Apr. 7,2005); In the Matter ofComplaints Against BellSouth Telecommunications, Inc.
Regarding Implementation ofthe Triennial Review Remand Order, Docket No. P-55, Sub 1550, Order
Concerning New Adds, at 12 (N.C. V.C. Apr. 6, 2005); Arbitration ofNon-Cosling Issues for Successor
Interconnection Agreements to the Texas 271 Agreement, Docket no. 28821, Order on Clarification, at 1
(Tex. P.V .C. Mar. 16, 2005); In the Matter ofa General Investigation to Establish a Successor Standard
Agreement to lhe Kansas 271 Interconnection Agreement, Also Known as the K2A, Docket No. 04
SWBT-763-GIT, Order Granting in Part and Denying Part Formal Complaint and Motion for an
Expedited Order at 5-6 (Kan. C.c. March 10,2005); available at
http://www.kcc.state.ks.us/docket/cal.cgi; In the Matter, on the Commission '5 own motion, to commence
a collaborative proceeding to monitor, andjacilitate implementation ofAccessible Letters issues by SBC
Michigan and Verizan, Case No. V-1447, Order, at 6 (Mich. P.S.C. Mar. 9,2005).

28



Consolidated J<.eply to Upposi/ions
CTC, Eureka, Globalcom, McLeod USA,

Mpower, PacWest, TDS, US LEC
weDocket No. 04·313, CC Docket No. 01-338

June 20, 2005

collocate and deploy facilities. Because there is inadequate support to justify the rule.and

because it fails to address fully other cost issues that should be considered in such a cut-over

analysis, the 10 DS1 cap is unreasonable and, therefore, unlawfuL64 The Commission should

accordingly eliminate any such cap to the extent it exists.

B. At a Minimum, The 10 DS1 Transport Cap\Should Not Apply On Routes
Where DS3 TINEs Are Available

If the Commission does not eliminate the 10 DS1 transport cap, the Commission should,

at least, hold that it does not apply on routes where DS3 UNEtransport is available. BOCs

argue that where DS3 UNE transport is available, if there were no DS1 cap, "there would be no

limitation on DS 1 transport circuits in the absence ofDS 3 impairment. ..and CLECs could

obtain 12 UNE DS3 transport circuits on a route where such UNEs are available, as well as

another 100 or 1,000 DS1 circuits.,,65 HOCs contend that this outcome would circumvent the 12

DS3 transport cap and the Commission's finding that CLECs are not impaired without access to

more than 12 DS3 transport facilities per route.66

Petitioners are not seeking to "evade" the 12 DS3cap that is in place where DS3 UNE

transport is available. Rather, Petitioners seek the ability, as required under the Act, to access

DS 1 UNE transport facilities on routes where the Commission found they are impaired up to the

12 DS3 transport limit. Tellingly, the Commission never concluded that CLECs are "non-

impaired" without access above 10 DSls on transport routes where DS3 UNEs are available. It

64 Sinclair v. FCC, 284 F. 3d 148, 162 (D.C. CiT. 2002) (administrative lines drawn must not be pat
ently unreasonable, having no relationship to the underlying problem); Damsky v. FCC, 199 F.3d 527
(D.C. Cir. 2000) (acknowledging that a Commission decision must be based on the relevant factors and
its findings must be supported by substantial evidence).

65 SBC at 10; see also Verizon at 19-20; Qwest at 3.

66 Verizon at 19; SBC at 10.
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would be entirely illogical and arbitrary for the Commission to make such affuding, Therefore,

the only permissible purpose of aDS 1 transpOlt limifwouldbelopreventCLECs from obtaining

DS3s where they are not impaired,Le. from obtaining lDSls thatexceed the capacity level of 12

DS3s where DS3 transport UNEs are available. Petitioners would not object to a DS I transport

cap equivalent to ihe capacitY of 12.0835.

BOCs also contend that to the extenta CLEC has more than 10 D818 on a given transport

route where DS3 lJNEsare available, a reasonably efficient CLEC would incur the costs of

provisioning the DSlcircuits by collocating at each end ofthe route and mUltiplexing them onto

a single DS3 lJNE. 67 This argument has no support in the record.

Further, as noted,theCommissiori neverh¢ld in the Triennial Review Remand Order that

CLECs are not impairedwitholltac.cess to more than 10 DS1 transport circuits on a given route.

In fact, the Commission found that requesting camersareimpairedwithoutaccess to DS1"

capacity transport on all routes except those connecting two Tier 1 wire centers.68 The

Commission held that outside of these routes, "competing earners generally cannot self-provide

DS1 transport" and that a "carrier requiring only DS I-capacity transport between two points

typically does not have a large enough presence along a route (generally loop traffic at a central

office) to justify incurring the high fixed and sunk costs of self-providing," which includes

collocating and multiplexing, DS I facilities.69

67 Verizon at 20·21; SBC 13-14; BellSouth at 18-19; Qwest at 3.

68 TRRO, 126.

69 TRRO, 126 (citing TRO"r 391).
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In any event, where DSland DS3 UNEtransportfacilities are available, CLECs have

every incentive to utilize the mosteconomic andet'ficienfmeaps by which to provision the

transport. Contraryto the BOCs'assertions,7o this may or may not involve collocating and

provisioning multlplexingbelowthe 12D83 cap;> Ofcoufse, to the extent a CLEC is already

collocated at both ends of a tranSI'ort route,it may be more appropriate inthdselimited

circumstances to applythe 10 DSltransporrcap becausemultiplexitigmay be cost justified in

such instances. Even so, marketplace incentives alreadyforce the CLEC to operate ina cost-

effective and efficientmanner and thus no regUlatory intervention (i. e., imposing a 10 DS1 cap

where CLECs are collocated on both endsofatransportroute) is rtecessarytoensure that they

are efficiently operating. For thesereasons,the Commission should reject the BOC's

contentions and eliminate the 10 OSftransport cap un routes where DS3~E transport is

available.

C. The 10 nS1 Transport Cap Should Not Apply to the Transport Portion of an
EEL

BOCs contend that the DS1 transport cap should not be eliminated when DS 1s are

purchased as part of an EEL based on the argument that it is more economical and cost effective

for CLECs to collocate at the wire center and multiplex DSls onto DS3 transport facilities when

the CLEC has more than 10 customers being served from that wire center.71 As discussed

above,72 this argument is without merit.

70 Verizon 12-13; SBC at 11-12.

71 Verizon at 22, SBC at 13-14; BellSouth at 21: Qwest at 2-4.
72 Supra, p. 30.
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Moreover, if the Commission finds that CLECs may not obtain DS I UNE transport

associated with an EEL above a 10 OS 1 transport cap, there may not be competitive wholesale

transport providers that offer alternative wholesale DSI EELs or the DS! transport needed for

the EEL combination. Even if there were, CLECs win likely face extremely high economic and

operational barriers in trying to have these different providers combine separate loop and

transport facilities in a manner that produces a substitute to a II..EC's UNE DSI EEL offering.

These high economic and operational costs include the inability of CLECs to obtain reasonable

and timely cross connects between the loop and transport facilities as well as customer

unwillingness to accept the delays and uncertainty associated with trying to have basic DS1

facilities provisioned through two alternative wholesale providers.73

The Commission should therefore base the availability ofEELs onthe availability of

DS1 loops (i.e., the availability ofunbundled DS I transport should not limit the availability of a

DSI EEL). This is appropriate because when used as part of a DSI EEL, DSI transport merely

extends the reach of the loop. Furthermore, DSI transport used in an EEL does not aggregate

traffic from multiple customers. Instead, the DSI transport portion of the DSl EEL is dedicated

and provides service to a single customer.74

As the Commission recognizes, a DS1 EEL "extends the geographic reach for

competitive LECs because EELs enable requesting carriers to serve customers by extending a

customer's loop from the end office servlng that customer to a different end office in which the

73 See TRO, 303-304.

74 See TRO, 576.
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competitive LEC is alreadylocated.,,75 Because of this, a camer's abiHtyto recoup the costs of a

DSI EEL depends solely on the revenue from the single customer served by that EEL.76 Thus,

DS 1 transport when usecltoextendthe reach of (1.. DSlloopsharesthe·same economic hardship

characteristics of a loop and carriers are, at aminimu:m, equally impaired (ifnot more so)

without access to OSl EELs as they are without access to stand-aloneDSlloops.77

VIII. THE COMMISSIO SHOULD CLARIFY THAT ILEe FACILITIES AT
REVERSE COLLOCATIONS AT CLEC PREMISES ARE DEDICATED
TRANSPORT, NOT ENTRANCE FACILITIES

In the Triennial Review Remand Order, the Commission held that dedicated transport

includes incumbentLEC transmissionfacilities between wire centets orswitches. In footnote

251, the Commission explained that "wire cehter" also includes "any incumbentLEC

switches ...that are 'reverse collocated' in non-incumbent LEC collocation hotels.,,78 As it

clarified in the TRO~ theCommissionshouldclafifyherethat qvvire centers" include other ILEC

facilities, such a racks and transmission electronics, that are reverse collocated for interconnec-

tion purposes at CLEC premises. Verizon is the only party that objects to this clarification.79

First, Verizon asserts that such a ruling would "eviscerate the Commission's finding of

no impainnent with respect to entrance facilities!,8o Its position is incorrect because such a

ruling would be limited to the "interconnection methodologies" referenced in SNiP LiNK's ex

parte. The Triennial Review Order recognized this and the Triennial Review Remand Order

75 TRO, 576.

76 TRO,. 206.

77 TRO, 206.

78 TRRO, n. 25 I.

79 Verizon at 25-27.

80 Verizon at 26.
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should as well since entrance facilities were not available on an unbundled basis under either

order.

Second, Verizon submits that the footnotes in the Triennial Review Order that support

this clarification are irrelevant because USTA 11 vacated all oftlle Triennial Review Order's

dedicated transport UNE decisions.s1 This mischaracterizcs USTA II. Altbough tbe D.C. Circuit

did vacate, inter alia., the Commission's decision to subdelegate its authority tqstate commis-

sions to detennine wbether certain transport triggers were satisfied, vacated and remanded the

route specific transport analysis, and remanded the entrance facility definition, it did not vacate

nor remand the Commission's clarification in footnotes 1126 and 1842 of the Triennial Review

Order.

Third, Verizon argues tbatthe Commission did not hold in the Triennial Review Order

that reverse collocation of certain lLEC interconnection methodologies (which includes non-

switching devices) at a CLEC premise qualified the location as a wire center for purposes of the

definition of dedicated transport. In the Triennial Review Order, the Commission specially

recognized that the definition ofdedicated transport included such locations. Although it did not

order the unbundling of entrance facilities because it limited "the dedicated transport network

element to those incumbent LECtransnUssion facilities dedicated to a particular customer or

carrier that provide telecommunications between switches or wire centers owned by incumbent

LECs,,,82 it explained that ILECs are still obligated to provision dedicated transport where ILECs

were reverse collocated because such locations were deemed part of an ILEC's network. In

81 Verizon at 26.

82 TRO, 369.
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footnote 1126 of the Triennial Review Order, the Commission confinned this and clari fied that

an incumbent LEe "may 'reverse collocate' in some instances by {.'()lIocating equipment at a

competing carrier's premises, or may place a equipment in aeomrnon location, for purposes of

interconnection."s3 As discussed in the Petition, the Commission was referencing many different

types of interconnection methodologies besidespure switching equipment.

Unfortun~tely, iathe Triennial Review Rema/rI4c()rder, the Commission did not clarify its

definition ofdedicated transport inthis manner.i<Nor did the ()ommission specify that to the

extent an ILEe has equipment "'reverse collocated' in a non;.incumbent LEe premises, the

transmission path from this point back to the incumbent LECwirecenter shall be unbundled as

transport between inctl.'rt1bent LEe switches or wire centers to the extent specified.,,84 Rather,

when it discussed reverse collocation in the Triennial Review Remand Order, the Commission

only noted that dedicated transportalso includes "incumbentLEC switches... that are 'reverse

collocated' in non-incumbent LEe collocation hote1s.,,85 There is no basis for departing from the

more expansive clarifications rendered and supported in the Triennial Review Order and to

clarify the record,86 the Commission should confinn that they continue to apply.

83 Triennial Review Order, at 369,0.1126.

84 Triennial Review Order, at 369, n.1126.

85 TRRO, at n. 251.

86 Wisconsin Valley Improvement v. F.E.R.C., 236 F.3d 738 (D.c. Cir. 2(01) {quoting ANR Pipeline
Co. v. FERC, 71 F.3d 897,901 (D.C.Cir.1995) ("an agency acts arbitrarily and capriciously when it
abruptly departs from a position it previously held without satisfactorily explaining its reason for doing
so. 'Indeed, where an agency departs from established precedent without a reasoned explanation, its
decision will be vacated as arbitrary and capricious. "'); Motor Vehicle Mjrs. Ass 'n v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 57 (1983) (citation omitted) ("an agency changing its course must supply a
reasoned analysis....").
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IX. CONCLUSION

Petitioners request that the Commission reconsider and clarify the Triennial Review Re-

mand Order, in accordance with the recommendations herein, at the earliest possible date.

Respectfully submitted,

/s/ Patrick J. Donovan

Andrew D. Lipman
Russell M. Blau
Patrick J. Donovan
Philip J. Macres

SWIDLER BERLIN LLP
3000 K Street, NW, Suite 300
Washington, DC 20007
Tel: (202) 424-7500
Fax: (202) 424-7647

June 20, 2005
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